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Introduction 

The principle of free movement has been central to the process of 
European unification. The 1957 Treaty of Rome identified four ‘factors of 
production’ that would be eligible for free movement, namely, goods, 
capital, services and labour (i.e. the ‘four freedoms’). Creators of the 
European Economic Community, as the EU1 was then known, believed 
that after pooling resources in key policy areas, the four freedoms would 
result in greater economic interdependence between the participant states. 
This economic tie would then in turn generate prosperity and peace 
between the historically warring European nations. Over fifty years have 
elapsed since the European countries agreed to remove internal barriers 
between their common territories, and the exercise now involves more 
than 27 sovereign states. Whilst the integration process did enter a period 

                                                           
1 The EU is the current manifestation of over fifty years of close economic, and 
then subsequently political and social, cooperation between a group of European 
countries. It officially came into existence after its member states signed the Treaty 
on European Union (TEU), also known as the Maastricht Treaty, in 1992. Before 
1992, it was variably refer to as the European Community (EC), European 
Communities or European Economic Community (EEC) depending on the policy 
area and treaty in reference. The 1957 Rome Treaty established the EEC, one of 
the three European Communities. The Maastricht Treaty changed the name of the 
EEC to EC in an attempt to differentiate existing cooperation from defence and 
police cooperation. In this chapter, I will generally use the terms ‘European 
Community’ to refer to pre-1992 cooperation and ‘European Union’ for post-1992 
activities.  
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of “Eurosclerosis” shortly after the 1973 Oil Crisis, it has been relaunched 
in the 1980s with free movement, or ‘mobility’ as it is now more 
commonly referred to by EU officials, as both the key strategy and 
objective of the integration process. This chapter takes stock of this 
development and advances the proposition that the evolution2 of European 
integration has contributed to increasing the levels of global inequality by 
marginalizing those already at the economic and political fringes of 
society. Such outcome directly contradicts the democratic ethos 
underpinning the unification project and should be cause for concern.  
 

To develop the argument, it first explains how, as they strived to 
achieve the four freedoms through market regulation, the member states 
had created legal categories of which persons were entitled to exercise 
mobility and, by implication, those who would be excluded from enjoying 
the privilege. Thus, an ‘insider’ and ‘outsider’ divide has been established 
(Ugur 1995). Next, to illustrate how such categorization became more 
pronounced as the integration process widened and deepened, I situate this 
development within the context of the emerging common European 
migration policy. As the member states intensified the removal of internal 
barriers against free movement, they also strengthened their external 
borders against what they considered as ‘unauthorized’ and ‘undesirable’ 
migration. The immediate result of this exercise has been that some of the 
‘persons’ who were previously and implicitly excluded from free 
movement now became explicit. Moreover, the heterogeneity of the 
member states’ migration preferences had led to the successful adoption of 
policies concerning irregular migration but not labour migration. This 
means that the European migration regime, whilst empowering the 
authorities to remove irregular migrants from their common territories, do 
not offer any viable labour migration channels for entry and residence. 
Using sex workers as a case study, I demonstrate how EU member states’ 
efforts to ‘manage’ migration flows contributed to increasing the 
vulnerability of third country nationals who are sex workers within an 
internally borderless Europe. Whilst recent developments at the 
supranational-level confirmed that there has been a concerted effort to 
address the growing divide between ‘insiders’ and ‘outsiders’, these 
endeavours face multiple challenges. Hence, the chapter concludes by 
considering ways that the EU and its member states could narrow the 

                                                           
2 By evolution, I refer to the adaptive changes that the EU and member states had 
made in order to advance the integration project; changes could be internally or 
externally induced (see Lewis and Steinmo 2008). 
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inequality gap through a three-pronged strategy consisting of ‘universal 
principle, comprehensive policy and good practice’.  

Free Movement for Whom? 

 The founders of the European Community defined ‘free movement of 
persons’ in a limited way in the 1957 Rome Treaty. According to Callovi 
(1992: 355), the Rome Treaty ‘did not set out any obligation for 
implementing it [free movement of persons], whereas it did make 
provisions for implementations in regard to workers’. This was so even 
though the creators used the phrase ‘free movement of persons’ 
throughout. For instance, article 3(c) stated that Community activities shall 
include ‘the abolition, as between Member States, of obstacles to freedom 
of movement for persons, services and capital’, and Title III was 
concerned with ‘Free movement of persons, services and capital’ 
(emphases added). Reading further, we find a detailed explanation of what 
the founders meant by free movement in article 48(2), which stipulated 
that ‘Such freedom of movement shall entail the abolition of any 
discrimination based on nationality between workers of the Member States 
as regards employment, remuneration and other conditions of work and 
employment’ (emphasis added). Through selective omission and 
specification, the European member states initially identified workers as 
the primary category of ‘persons’ with whom they were concerned within 
the context of free movement.  
 
 A comparative reading between the 1951 Paris Treaty, which 
established the European Coal and Steel Community, and the 1957 Rome 
Treaty suggests that workers can also be divided into European and non-
EC nationals. Article 69(1) of the Paris Treaty declared that ‘Member 
states undertake to remove any restriction based on nationality upon the 
employment in the coal and steel industries of workers who are nationals 
of Member states’. Whilst the articles concerning free movement of 
workers in both the Paris and Rome Treaties were similarly phrased, close 
examination reveals some difference. For instance, whereas the Paris 
Treaty explicitly stressed that workers must be nationals of participant 
states – this was not the case in the Rome Treaty. Indeed, article 59 of the 
Rome Treaty asserted that ‘The Council may, acting unanimously on a 
proposal from the Commission, extend the provisions of this Chapter [on 
free movement of services] to nationals of a third country who provide 
services and who are established within the Community’. Whilst one may 
argue that free movement of persons and services are two distinct fields of 
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cooperation, such distinction is not necessarily obvious considering that 
some ‘services’ are provided by ‘persons’. Undoubtedly, as service 
providers, these ‘persons’ were certainly ‘workers’. 
 

The case of Rush Portuguesa is particularly illustrative in this regard 
(European Court of Justice 1990b). Rush Portuguesa was a construction 
and public works company that brought its Portuguese workers to France 
to fulfil a contract. According to article L341.9 of French Labour Code, 
the Office National d’Immigration had the exclusive right to recruit non-
French nationals. From the viewpoint of Office National d’Immigration, 
Rush Portuguesa violated French law and a fine ensued. Rush Portuguesa 
refused to pay because it argued that it was exercising freedom to provide 
services as permitted under the Act of Accession for Portugal, which 
joined the EC on 1 January 1986. ONI countered by arguing that free 
movement of services did not extend to all employees. The case was 
referred to the ECJ, which opined that articles 59 and 60 of the Rome 
Treaty and articles 215 and 216 of the Accession Act must be interpreted 
to mean that Rush Portuguesa should be allowed to bring its Portuguese 
employees to France. Yet the Court of Justice asserted that these workers 
must leave once the job had been completed. The case of Rush Portuguesa 
revealed that third country nationals contracted as service providers by 
companies established within the Community was another category of 
‘persons’ to whom free movement provisions would apply.  
 

Subsequent EC legislation created additional groupings of ‘persons’ 
eligible to exercise mobility when free movement and associated benefits 
were extended to spouses and dependants of Community workers. Council 
Regulation 1612/68 on freedom of movement for workers stipulated that 
their spouses and dependants enjoy ‘derived’ rights, or privileges, such as 
access to ‘install themselves with a worker…in the territory of another 
Member State’ (Council Document 1968: article 10). Moreover, it asserted 
that this must be so ‘irrespective of their [workers’ family members’] 
nationality’ (ibid). These privileges were reaffirmed and expanded by later 
Community legislation and ECJ rulings. For instance, Commission 
Regulation 1251/70 identified rights of workers and their families to 
remain in the territory of a host member state continuously and 
permanently (European Commission 1970). The Court confirmed these 
rights in the case of Dzodzi vs. Belgium (Cases C-297/88 and C-197/89, 
European Court of Justice 1990a), where it implied that family members 
of Community nationals could remain permanently in another member 
state even after the demise of EC workers if the Community nationals 
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were exercising free movement at the time. Council Regulation 1408/71 
outlined social security schemes for workers and their families (Council 
Document 1971). These privileges were upheld by the Court in Fiorini vs. 
SNCF (Case 32/75, European Court of Justice 1975) and Forcheri vs. 
Belgium (Case 152/82, European Court of Justice 1983). In both cases, the 
ECJ ruled that workers and their families residing in a host member state 
must be entitled to all social and tax advantages equal to those of national 
workers. Thus, spouses and dependants of EC-nationals who exercise free 
movement constitute another category of ‘persons’ who may practise 
mobility.  
 

The bilateral and multilateral agreements concluded between the 
European Community and third countries also introduced another group of 
‘persons’ who may exercise free movement.3 For instance, the 1963 
Association Agreement (the ‘Ankara Agreement’) between Turkey and the 
Community permitted Turkish nationals to enter and reside in the EC 
without going through the ordinary immigration procedure. Indeed, article 
12 of the Ankara Agreement stipulated that the pre-accession partnership 
was to be guided by articles 48, 49 and 50 of the Rome Treaty ‘for the 
purpose of progressively securing freedom of movement for workers 
between [Turkey and the Community]’. However, developments4 since the 
conclusion of the Ankara Agreement have placed the free movement of 
Turkish nationals within a legally ambiguous context (see also Aral 1997; 
2005). To be sure, Turkish nationals occupy the grey area where free 
movement is theoretically possible; but, in practice, neither the EC nor its 
member states had enforced the mobility of Turkish workers as originally 
stipulated by the Ankara Agreement. By contrast, citizens of Iceland, 
Norway and Liechtenstein are allowed to exercise free movement as the 
result of the European Economic Area Agreement (EEA) that their 
governments had signed with the EU within the institutional context of the 
European Free Trade Association (EFTA). Similarly, Swiss nationals are 

                                                           
3 This brief discussion is limited to agreements concluded between the EC/EU and 
third countries and thus does not consider agreements such as the Saarbrücken 
Convention, nor those that had resulted in the Benelux Economic Union (the 
Benelux countries are Belgium, the Netherlands and Luxembourg), Nordic 
Passport Union and the common travel area between the UK and Ireland.  
4 Such as the 1973 economic recession, two decisions taken in 1976 and 1980 by 
the Council of Association created to execute the Ankara Agreement, the 1987 
ruling from the Court on Demirel (European Court of Justice 1987), and the 
qualified rejection of the Turkish application by the Community in 1989 and the 
current ongoing political wrangling over Turkish membership to the EU.  
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also entitled to free movement as part of the Schengen arrangement, which 
also applies to the other three EFTA members. Hence, third country 
nationals whose governments have concluded agreements with the EU that 
explicitly permit mobility for workers make up a new category of ‘persons’. 
 

Finally, the transition period that ‘old’ member states imposed on 
‘new’ members artificially creates an additional category of ‘persons’ who 
may exercise mobility. When the Treaty of Maastricht introduced the 
concept of EU citizenship, it also codified free movement as an inalienable 
right of all EU national. However, when eight5 of the ten Central and 
Eastern European countries joined the Union on 1 May 2004, their citizens 
faced multiple transition periods – known as the ‘2+3+2 scheme’ – during 
which their right to free movement has been limited. For instance, only 
Ireland, Sweden and the UK lifted their reservations on mobility of 
workers from the new member states on 1 May 2004. Finland, Greece, 
Italy, Portugal and Spain withdrew their reservations on 1 May 2006, 
which marked the conclusion of the first transition period. France, 
Belgium, Denmark, Luxembourg, and the Netherlands decided to 
progressively remove their reservations until 2009; Austria and Germany 
will maintain their right to bar nationals from the eight new member states 
to enter and reside in their countries for work until at least 2009. When 
Romania and Bulgaria became EU members on 1 January 2007, their 
nationals were also subjected to the ‘2+3+2 scheme’ concerning free 
movement. It should be stressed that the practice of restricting mobility of 
citizens from ‘new’ member states, whilst appearing to be discriminatory, 
has been traditional. For instance, when Greece, Spain and Portugal joined 
the Community in the 1980s, existing member states had imposed a 
transition period of seven years on their nationals (Steering Group on 
Enlargement 1992). Indeed, because over a quarter of its population in 
1979 were Portuguese (Statec Luxembourg 1990), the Luxembourger 
government sought and received a ten-years transition period against the 
free movement of Portuguese workers. In sum, the completion of various 
transition periods added new groups of ‘persons’ who were previously 
ineligible for mobility to those who could now fully exercise free 
movement. 
 

Developments concerning free movement have shown the concept to 
be constantly evolving. From the limited legal basis in the 1957 Rome 
                                                           
5 They were Poland, Lithuania, Latvia, Estonia, the Czech Republic, Slovakia, 
Hungary and Slovenia. Cypriots and Maltese were exempted from these 
transitional measures.  
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Treaty emerged diverse categories of ‘persons’ who were either entitled to 
exercise free movement or were given the privilege to do so. If we were to 
place these groupings of ‘persons’ along a continuum stretching from an 
end-point of ‘free movement without conditions’ to the mid-point of ‘free 
movement with conditions’ and then to the opposite end-point of ‘no free 
movement’, we find them to be evenly scattered along this spectrum. For 
instance, EU citizens of member states which have completed their 
transition periods (if any were originally placed) and nationals of EFTA 
countries may exercise ‘free movement without conditions’. Under the 
wider range of ‘free movement with conditions’, EU nationals of ‘new’ 
member states which are currently finishing their transition periods 
temporarily co-exist with third country nationals who are service providers 
within the Union and family members of EU citizens who practise 
mobility. The legal ambiguity concerning the status of Turkish nationals 
would place them on the edge of this category and closer to the end-point 
of ‘no free movement’. Because the Rome Treaty and EC legislation have 
not been overtly explicit6 in distinguishing between ‘persons’ who may not 
exercise mobility, one may assume that those ‘persons’ not mentioned 
above could be placed near the end-point of ‘no free movement’. As we 
shall discuss next, EU member states’ ongoing efforts to establish a 
common migration policy contributed to clarifying which ‘persons’ were 
explicitly prohibited from exercising mobility. Thus, if we juxtaposed the 
distinct categories of ‘persons’ according to their access of free movement 
within the EU, we find an obvious inequality gap between those entitled 
and those excluded. Put simply, free movement of persons did not apply 
equally to all persons.  

Toward a Common European Migration Policy:  
A Brief Overview 

Migration reached the top of the European agenda when the Maastricht 
Treaty established immigration and asylum as two policy fields that were 
of ‘common interest’ for EU member states (OJ C 191/1 1992). 
Considering that border control has been integral to the Weberian 
conception of the sovereign state, this development was remarkable and a 
brief examination reveals how ‘free movement of persons’ has been 

                                                           
6 The only exception to this has been a 1964 Council Declaration, which excluded 
‘refugees from free movement, but declare[d] that refugees should be considered 
with special favour’ (Niessen 1992: 678); but it did not elaborate on what ‘special 
favour’ entailed or how it would be achieved.  
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central to this process. By signing the Single European Act (SEA) in 
February 1986, the member states had committed themselves to 
transforming Europe into ‘an area without internal frontiers’ – a direct 
reference to free movement. According to Adrian Fortescue (2002), the 
first Commission Director-General for justice and home affairs, the 
unanimity rule prevalent in European decision-making at the time was a 
significant factor behind the lack of advancement in implementing the four 
freedoms. Thus, to address the legislative stalemate, the SEA stipulated 
that for all issues relating to free movement the Council was to decide via 
qualified majority voting (QMV); with, however, one exception. For free 
movement of ‘persons’, the Council would reach a decision after 
consensus has been reached among the members. The member states were 
eager to ensure that the SEA did not infringe on their right to adopt 
‘necessary’ border control measures. However, the member states were 
also anxious to give impetus to the integration process. To this end, the 
European states annexed several declarations to the SEA that were 
contradictory in terms of their intended effects. For instance, whereas 
‘Political Declaration (No. 2) by the Governments of the Member States 
on the free movement of persons’ showed that the member states would do 
their utmost to implement free movement ‘without prejudice to the powers 
of the Community’, ‘General Declaration (No. 6) on Articles 13 to 19 of 
the Single European Act’ stipulated that the free movement provisions 
shall not affect the ‘right of Member States to take such measures as they 
consider necessary’. This outcome can be seen as the result of the member 
states’ ‘agreement to disagree’ with regards to the removal of internal 
borders against free movement of persons, how this could be achieved, 
and the roles to be accorded to the central institutions in this process. 
 

The ‘agreement to disagree’ is key to explaining the evolution of 
European migration cooperation and the current diverse categorization of 
‘persons’ eligible for mobility. Whilst member states such as Germany, 
France, and the Benelux countries viewed that within an internally 
borderless Europe all persons legally present should be entitled to free 
movement, other EC members such as Britain wanted only EC nationals to 
have access to mobility (Pallett 2001). Divergence in their approach had 
led the Community members to pursue two distinct institutional paths with 
regards to border control. The first path was created in June 1985 when the 
Benelux, France and Germany signed the Schengen Convention. Whilst it 
has now been incorporated into the European legal framework, Schengen 
cooperation up until 1999 was conducted exclusively outside the purview 
of the EU. Schengen cooperation has been crucial for EU migration 
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cooperation because it explicitly identified free movement and external 
migration as inseparable developments that must be addressed 
simultaneously. Next, after the SEA declared that the Community was to 
be ‘an area without internal frontiers’, Britain proposed in 1986 the 
creation of the Ad Hoc Group on Immigration. An intergovernmental 
body, the Ad Hoc Group was tasked to examine how the Community 
could stop unauthorized migration (de Lobkowicz 2002: 29).7 The timing 
of the British initiative and its initial resistance against treaty revision 
suggest that the Ad Hoc Group was the British attempt to re-set the 
migration agenda after the Schengen endeavour. In contrast to Schengen, 
the Ad Hoc Group on Immigration was established within the European 
framework but the central institutions exercised limited decision-making 
powers. To assist the Ad Hoc Group, the member states created the Group 
of Coordinators in 1988 to give ‘impetus to and unblock the whole 
complex of intergovernmental and Community work in the fields of free 
movement of persons’ (House of Lords 1989: Appendix 5). The Group of 
Coordinators became a key decision-maker when the Maastricht Treaty 
provided a legal basis for existing European migration cooperation. 
Indeed, rather than introduce new institutional arrangements, the 
Maastricht Treaty formalized the member states’ ‘agreement to disagree’. 
 

Changing migratory trends shortly after the collapse of the Soviet 
Union prompted European states to engage in regulatory competition so as 
to minimize ‘unwanted’ migration, and their failure to independently 
affect a ‘solution’ exerted significant pressures for EU constitutional 
change (Barbou des Places 2003; Thielemann and Dewan 2006). 
Moreover, the minimal advancement in migration cooperation at the 
European-level also provided the appropriate institutional context for 
treaty revision. For EU migration cooperation, the entry into force of the 
Amsterdam Treaty in 1999 marked the transition of external migration 
regulation from an exclusive national prerogative to a shared competence 
between the European institutions and the member states. Such 
institutional change also widened the range of legal instruments that were 
available for EU migration cooperation. In addition to joint positions, joint 
actions and conventions, the member states now have the possibility to 
achieve their migration objectives by using Council directives and 

                                                           
7 The mandate of the Ad Hoc Group on Immigration reflected its genesis as an 
offshoot of the Trevi Group. Established in the 1970s and also a British initiative, 
Trevi was a forum within which interior ministers exchanged information and 
views concerning police training and how to prevent terrorism, drug trafficking 
and organised crime (House of Lords 1993: 65).  
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regulations, which are enforceable under Community law. Yet, because it 
incorporated the Schengen framework into the EU legal order, the 
Amsterdam Treaty had to accommodate the ongoing ‘agreement to 
disagree’ between the member states. To this end, two distinct ‘opt-out’ 
mechanisms were adopted for three European countries, namely the UK, 
Ireland and Denmark. Whilst their rationales for wanting to remain outside 
of existing EU migration cooperation were different, the outcome was the 
same: the national authorities of these three member states would 
individually determine which third country national were permitted to 
cross their external borders (den Boer and Corrado 1999). To execute the 
Amsterdam Treaty and its goal of ‘establish[ing] progressively an area of 
freedom, security and justice’, the European heads of state and 
government adopted an ambitious working program at Tampere, Finland 
in October 1999 (Council Document 1999b). The Tampere program 
served as the blueprint for the way forward in justice and home affairs 
issues (see Vink this volume).  
 

A common European migration policy was identified as one of the four 
critical ‘milestones’ of the Tampere agenda and it was to be realized 
through a three-pronged strategy. Firstly, the European Council argued 
that ‘partnership with countries of origin’ would be essential. Here, they 
advocated the ‘comprehensive approach’, which would address the 
‘political, human rights and development issues in countries and regions of 
origin and transit’ (Council Document 1999b: paragraph 11). Specifically, 
EU efforts would contribute to ‘combating poverty, improving living 
conditions and job opportunities, preventing conflicts and consolidating 
democratic states and ensuring respect for human rights, in particular 
rights of minorities, women and children’ (ibid). Whilst the Tampere 
program did not outline which measures the EU could and would adopt in 
this regard, it did acknowledge the contribution from the High Level 
Working Group on Asylum and Immigration (HLWG).8 Secondly, the 
European heads of state and government announced that the EU would 
enforce ‘fair treatment of third country nationals’ by drawing on best 
practices and experiences concerning how to combat racism and 
xenophobia. To this end, the Commission was invited to propose how 
article 13 of the Rome Treaty on anti-racism and anti-xenophobia could be 
implemented. Moreover, the EU was to adopt measures approximating 

                                                           
8 A Dutch initiative, the HLWG was created in 1998 to ‘help reduce the influx of 
asylum seekers into the Member States of the European Union. Its main aim is to 
analyse and combat the reasons for flight taking account of the political and human 
rights situation’ (Council Document 1999a). 
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national legislations concerning the admission and residence of third 
country nationals and the ‘rights’ to be given accordingly. Finally, the EU 
would establish a common migration policy through the ‘management of 
migration flows’ by developing ‘information campaigns on the actual 
possibilities for legal immigration, and for the prevention of all forms of 
trafficking in human beings’ (Council Document 1999b: paragraph 22). 
Essential to an effective campaign, it was argued, would be an active 
policy on visa and false documents with the legal possibility to readmit 
migrants to their countries of origin. EU measures imposing ‘severe 
sanctions’ against ‘trafficking in human beings and economic exploitation 
of migrants’, and readmission agreements between the Union and third 
countries were also foreseen.  
 

The results achieved at the completion of the Tampere program were 
impressive. To start, in the area of illegal migration, the EU had concluded 
readmission agreements with several third countries and territories; for 
instance, with Hong Kong (in 2002), Macao (2003), Sri Lanka (2004), and 
Albania (2005). Negotiations have been underway with Morocco, 
Pakistan, and Russia since February 2000, with Ukraine since March 
2002, and with Algeria, China and Turkey since October 2002 (Chou 
2006: 8). Three Council directives had also been adopted concerning 
illegal immigration: mutual recognition of decisions taken by the member 
states to expel third country nationals (Council Document 2001a), 
approximation of carrier liability9 (Council Document 2001b), and short-
term residence permits to be issued to ‘victims’ of illegal migration or 
trafficking who cooperate with authorities10 (European Commission 2002). 
In the area of legal migration, the member states reached an agreement on 
two Council directives for study and vocational training; more specifically, 
they concerned the procedures and conditions for admitting third country 
nationals for scientific research (Council Document 2005), and for pupil 

                                                           
9 By implementing a policy concerning ‘carrier liability’, the member states were 
able to fine carriers if they brought into the country any undocumented third 
country nationals (Barbou des Places 2003: 12; Collinson 1996: 80). Also 
commonly referred to as ‘carrier sanctions’, it was first enacted by Denmark in 
1983, with Germany, Belgium and the UK introducing the concept into their 
national legislation four years later. 
10 An extensive critique of the victims directive is provided in Chou (2008), in 
which I argued that in its current form the victims directive will not affect the 
human trafficking phenomenon because, even when they do cooperate with the 
competent authorities, victims remains vulnerable to deportation and subsequent 
re-trafficking.  
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exchange, studies, voluntary service and unremunerated training (Council 
Document 2004a). Continuing, the EU adopted two Council directives 
concerning third country nationals who are or have the prospects of 
becoming long-term residents in an EU member state. One of the 
directives sought to approximate their positions by stipulating the duration 
of residence, conditions for acquiring long-term resident status and the 
rights to which recognized migrants are entitled (Council Document 
2003b). The second directive outlined the right to family reunification for 
long-term residents or a migrant who holds a residence permit valid for at 
least one year and ‘who has reasonable prospects of obtaining the right of 
permanent residence’ (Council Document 2003a). By contrast, the EU has 
not adopted any measures with regards to labour migration. Whilst the 
Commission did propose a Council directive on the conditions of entry 
and residence of migrants for paid and self-employment in 2001, the 
member states failed to reach an agreement on the draft proposal, which 
was withdrawn by the Commission on 17 March 2006. With regards to 
visas, the EU adopted regulations concerning uniform visa formats 
(Council Document 2002), the conditions for issuing visas for stays 
shorter than three months, and the lists of third countries whose nationals 
required or did not need to obtain visas to enter the Union (i.e. the so-
called ‘black’ and ‘white’ lists) (Council Document 2001c).11 In sum, 
during the short space of five years, the EU adopted multiple measures 
with regards to illegal and legal migration.  

The adopted migration policies under the Tampere agenda, whilst 
substantial, contribute to widening the existing inequality gap between 
those entitled or privileged to exercise mobility within the Union and those 
ordinarily excluded. Indeed, by explicitly dividing third country nationals 
into categories of those who required a visa to enter the EU and those who 
did not, the European states further differentiated between ‘persons’ not 
traditionally eligible for free movement. For instance, those migrants from 
third countries belonging to the ‘black’ list have to overcome the initial 
hurdle of obtaining entry into an EU member state before they could even 
contemplate the possibility of free movement. Whilst the member states 
did facilitate this process by adopting provisions governing the common 
conditions for visa issuance and mobility of visa-holders within the EU, 
the non-applicability of these provisions in the case of Ireland and the UK 
meant that some migrants remained excluded. For example, a third country 
national on the ‘black’ visa list who has entry clearance for the UK would 

                                                           
11 The ‘black’ and ‘white’ lists were amended in December 2001 to remove 
Romania from the ‘black’ list (Council Document 2001d). 
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need to obtain a visa for Ireland and another for the Schengen territory 
before they would be permitted to cross the external borders of these 
countries. By contrast, migrants belonging to countries on the ‘white’ list 
could move freely within the EU for a period of less than 90 days. Thus, 
we could also view recent efforts in establishing a common European visa 
policy as introducing another category of ‘persons’ who qualify for ‘free 
movement with conditions’. Yet for ‘persons’ who remain within the 
category of ‘no free movement’, the successful conclusion and 
introduction of readmission agreements12 and clauses13 between the EU 
and third countries, and the adoption of the mutual recognition of 
expulsion orders, provided legal recourse for European states to remove 
them from the Union territory should they fail to obtain prior authorization 
to reside or enter the EU. Whilst integral to any robust migration regime, 
expulsion policies must co-exist with viable legal migratory routes so as to 
ensure the credibility of such regime. The EU did make significant 
advances in the area of legal migration when the member states adopted 
Council directives concerning the right of family reunification, study and 
research, but their failure to agree on any policies with regards to labour 
migration undermines the credibility of the current EU migration regime. 
Beyond family reunification, the only alternative and legal route for 
settlement is through labour migration.14 Taking sex workers as a case 
study, the following section shows how the lack of a common approach 

                                                           
12 However, both Bouteillet-Paquet (2003) and Ellermann (2008) question the 
effectiveness of these readmission agreements in practice by demonstrating the 
difficulties that European officials faced in convincing their counterparts in third 
countries to accept their own nationals. Moreover, Bouteillet-Paquet (2003) argues 
that the combined usage of these readmission agreements with the notion of ‘safe 
third countries’ seriously violate the right of asylum seekers to seek refuge 
according to the Geneva Convention. 
13 Readmission clauses carry the same legal effect as a readmission agreement, but 
are ordinarily inserted into an agreement not explicitly about migration. For 
instance, the ‘migration clause’ outlined in article 13 of the Cotonou Agreement 
obliges the signatories – European states and the ACP (African, Caribbean and 
Pacific) countries – to readmit their nationals should any be considered irregularly 
present in their respective states. The Cotonou Agreement, which replaced the 
Lomé Convention in June 2000, is more concerned with poverty reduction, 
financial cooperation and trade.  
14 For instance, to satisfy the residency requirement migrants need to demonstrate 
that they have resided in the host country for a pre-determined period. Ordinarily, 
the years that a third country national has resided for non-labour purposes such as 
study are either not taken into consideration or only a fraction of which can be 
used to fulfil the residency requirement.  
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toward labour migration creates the capacity to further marginalize those 
third country nationals already ineligible for mobility within the context of 
an internally borderless Europe.  

Sex Workers in the EU: Mobility of Service Providers vs. 
Movement of Illegal Migrants 

As the oldest profession in human history, sex work is regulated 
differentially, if at all, among the EU member states.15 Whilst no ideal 
‘model’ exists to capture the complexity of the diverse national approaches 
toward sex work, three general legislative categories have often been 
suggested, and they are prohibitionism, regulationism, and abolitionism 
(Askola 2007). For prohibitionist states such as the UK and Ireland, sex 
work is seen as immoral and illegal; persons who offer or purchase sexual 
services are punishable by law. Regulationist countries such as the 
Netherlands and Sweden view the exchange of sexual services for 
financial gain differently. Whilst morally condemning the nature of such 
work, states which are regulationist tolerate sex work as a ‘necessary evil’. 
Thus, rather than criminalize (nearly) all aspects of sex work, regulationist 
countries attempt to control it by adopting legislation that monitor the sale 
of sex and the health of the providers. By contrast, states such as Italy 
which are classically considered abolitionist do not see women who 
engage in sex work as morally corrupt. Indeed, abolitionist governments 
perceive these women as victims needing to be rescued. Reflective of the 
feminist approach, abolitionist states view sex work as degrading for 
women and seek to punish those who engage in the act of trafficking, 
which has been the primary channel through which sex workers enter 
Europe, and pimping. In practice, however, distinctions blur between the 
countries officially categorized as one of the three legislative models. For 
instance, formally prohibitionist, Britain allows a sex worker to work 
indoors given that he or she is providing the services without the 
assistance of a pimp and has not advertised such services (Danna 2003). 
Thus, for Askola (2006), the UK is ‘officially abolitionist’ but with ‘a 
semi-prohibitionist tinge’. The aim of this discussion is not to categorize 

                                                           
15 The following discussion will not debate the question of ‘choice’ concerning a 
worker’s decision to engage in sexual activities in exchange for money (see Chou 
2008). Rather, the focus is placed on those who are currently in the profession and 
examines how EU free movement provisions distinguishes between European and 
non-EU workers in this regard. Undoubtedly, the European approach toward sex 
providers affects such ‘choice’ and we return to this in the final section.  
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the various national approaches toward sex workers. Instead, it offers an 
alternative perspective to the categorization exercise by focusing on how, 
within the context of free movement, sex providers who are EU citizens or 
nationals of the then candidate members are treated differently than those 
who are third country nationals. The brief examination demonstrates the 
starkness of the inequality gap between those entitled, privileged or barred 
from mobility outlined in the previous two sections. 
 

The EU has no explicit competence to regulate sex work, but it has the 
authority to intervene if a member state permits its own nationals to work 
as sex providers. In such a scenario, EU nationals who are sex workers 
would be entitled to work in the sex industry of the permissive member 
state within the framework of free movement of persons. Moreover, under 
Community law all EU nationals who are sex workers are to be accorded 
the same rights and social benefits as those of the host member state. This 
principle has been famously upheld by the Court of Justice in 1982. In the 
joint cases of Andoui and Cornuaille vs. Belgium, the Belgian authorities 
refused to issue residence permits to two French nationals on the grounds 
that they ‘were waitresses in a bar which was suspect from the point of 
view of morals’ (European court of Justice 1982); both women repeatedly 
denied that they were prostitutes. Invoking the public policy exception 
clause concerning free movement, which would allow a member state to 
derogate from treaty obligations, the Belgian authorities sought to deport 
Andoui and Cornuaille. The Court ruled that Belgium could only do so if 
‘it took repressive measures or other genuine and effective measures 
intended to combat such conduct against its own nationals’ (Flynn 1996: 
312). Given that Belgium only ‘banned soliciting, incitement to 
debauchery, exploitation of prostitution, keeping a disorderly house and 
living on immoral earnings’ but not prostitution (Askola 2007: 53-54), it 
was unable to expel Andoui and Cornuaille on grounds of public policy. 
The Court reaffirmed its opinion twenty years later in the case of Jany and 
Others vs. the Netherlands (European Court of Justice 2001). The case, 
however, involved sex workers who were nationals of Poland and the 
Czech Republic, which only became EU members in May 2004. The 
Association Agreements concluded between the Union and these two 
countries expressly privileged the nationals from the latter to the ‘right of 
establishment’ in the EU if they intended to ‘take up an activity as a self-
employed person’ (European Court of Justice 2001: paragraph 3). The 
Dutch officials argued that since sex work was not ‘socially acceptable’, 
Jany and others were eligible for deportation (Askola 2007: 54). To this 
the Court responded that, since it did not explicitly prohibit its own 
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citizens from sex work, the Netherlands could not legally act against these 
Polish and Czech nationals in accordance to the provisions contained 
within the Association Agreements. In sum, workers who are allowed to 
exercise free movement within the EU may do so as providers of sexual 
services in member states where such acts had not been explicitly 
prohibited or tolerated in practice. 
 

By contrast, third country nationals are not permitted to enter the EU 
legally as sex workers. The notion of legality for migrants here is defined 
by the European authorities as possessing the appropriate work and 
residence permit to practice in the sex industry. Since most member states 
straddle between the official position of prohibiting (some form of) sex 
work but permissively allowing it in practice, no formal channels exist for 
non-EU sex workers to gain entry into the Union and reside legally. Take 
for example Belgium and France; both countries criminalize the active 
procurement of sex but prostitution is allowed in both states. More 
specifically, in Belgium, sex workers must not be a nuisance to the public 
order or make ‘abnormal profits’ from their trade; in France, sex work 
could only be carried out in specified locations and the authorities have 
criminalized the act of purchasing sexual services from persons who are 
under eighteen or those who are disabled (European Parliament 2004). 
Similar provisions and practices exist throughout the EU. In the event that 
third country nationals have been found to be working as sex providers, 
the authorities could deport them on the grounds that they violated their 
conditions of entry and residence even though sex work is tolerated in 
their country. Indeed, this applies equally to both long-term residents and 
those on a short-term visa (i.e. less than 90 days). For long-term residents, 
their authorization to remain in a host member state – either through 
family reunification or employment16 – would exclude their working in the 
sex industry; for ‘tourists’, their conditions of entry would preclude any 
possibility of work. For migrant sex workers who are irregularly present in 
the EU, their deportation is seemingly automatic. The exception to this has 
been the practical approach adopted by Austrian authorities in Graz and 
Vienna. The police in Graz and Vienna have willingly registered 
unauthorized foreign sex workers for weekly health checks and, in so 

                                                           
16 Authorisation to work in an EU member state could be given for purposes of 
paid or self-employment. Work permits issued to employees of a European 
company are ordinarily non-transferable in the first instance and for a limited 
duration. For entrepreneurs, permission to be working in Europe would only be 
given after a rigorous demonstration of sufficient financial means and also a 
business plan.  
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doing, recognize and tolerate their presence (IOM 1996). Such exception 
aside, there is no legal route for third country nationals to enter the EU on 
a work permit that would allow them to work as sex providers, and those 
who are tolerated are present in the EU under extremely precarious 
conditions and are susceptible to exploitation. The lack of a legal labour 
migration route for migrant sex workers certainly does not decrease the 
demand of their services. Actually, as Anderson and Davidson (2003) 
argue, the unregulated nature of such work, coupled with the nonexistence 
of a viable labour migration channel, contributes to the exploitation of sex 
workers who are third country nationals by unscrupulous persons (see also 
Chou 2008). This outcome certainly challenges the democratic ethos of the 
European integration process and in the following section we examine 
potential ways to tackle this policy dilemma.  

European Union: Market Politics or a Political Market? 

In the preamble of the Lisbon Treaty, EU member states declared that 
European integration will proceed by ‘drawing inspiration on the cultural, 
religious and humanist inheritance of Europe, from which have developed 
the universal values of the inviolable and inalienable rights of the human 
person, freedom, democracy, equality and the rule of law’. This statement 
revealed that, whilst the European unification process has previously been 
dominated by market politics inherent within the logic of economic 
integration, the European project has since moved on to grander 
aspirations. This chapter has shown that, however, the EU remains a 
highly politicized market where all ‘persons’ are not equal before a court 
of law. Indeed, as the member states strived to realize the four freedoms, 
they distinguished between different categories of persons who were 
entitled or privileged to exercise mobility and those who would be 
excluded. These categories became more defined as the European states 
strengthen their external borders through the formation of a common 
migration policy. By erecting legal barriers against what they considered 
as ‘unauthorized’ entry and residence the European heads of state and 
government confirmed that some ‘persons’ already under the category of 
‘no free movement’ would be explicitly criminalized if they attempt to 
exercise mobility within the EU. However, such designation has not been 
unproblematic, not least with regards to both the economic logic and moral 
aspirations of European integration. For instance, the free movement of 
sex workers as service providers within the Union illustrated the starkness 
of the widening divide of inequality simply as the result of EU member 
states’ unilateral decision to consider certain activities criminal only for 
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particular individuals. Given that equality remains an inherent objective of 
the unification process, this recent development is a cause for concern.  
 

It is proposed that a three-pronged strategy of ‘universal principle, 
comprehensive policy and good practice’ would contribute to narrowing 
the inequality gap established by the existing categorizations of ‘persons’ 
entitled, privileged or prevented from exercising mobility within the EU. 
To start, the ‘universal principle’ approach refers to codifying a set of 
rights that would be applicable to all persons undifferentiated by any sets 
of criteria such as gender, nationality or age. Most of these rights already 
exist at the European-level (for instance, the European Charter of 
Fundamental Rights) and also in the member states (European Convention 
on Human Rights and the Geneva Convention…etc.). Thus, rather than 
reiterate these rights, the focus should be placed on extending their 
applicability beyond the core constituent to whom these rights originally 
addressed. Put simply, to realize the universality of these principles. That 
is to say, not only should EU citizens and third country nationals who are 
long-term residents in a European member state be entitled to these rights; 
but all persons. The aim is to minimize the multiplicity of differentiation 
between ‘persons’, which could be achieved in two ways: by removing 
qualifying statements such as ‘nationals of third countries who are 
authorized to work…’ (Article 15.5 of the EU Charter) and simplifying the 
recipient to ‘all persons’, or by introducing similar statements to every 
article that makes a distinction between ‘everyone’ and ‘EU citizens’. 
Whilst the latter appears redundant, the explicitness of the statements may 
be easier to enforce in a court of law that has jurisdiction. Next, in order to 
give effect to the universal principles, the EU and its member states must 
introduce a comprehensive migration policy. By comprehensive, I mean 
policies with regards to both removal and entry-residence. As mentioned 
earlier, a robust migration regime consists of expulsion policies and 
legislation allowing for legal entry and stay. It follows that a 
‘comprehensive’ EU migration strategy would mean enacting illegal and 
labour migration policies. Lastly, the ‘good practice’ component of the 
strategy pertains to compliance with adopted policies. The effectiveness of 
this latter approach can be measured by the minimal frequency or lack of 
infringement cases the Commission brings against some member states. In 
sum, if the EU and its member states are serious about addressing the 
inequality gap, they must simultaneously address the three components of 
the proposed strategy.  
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It should be stressed that since the member states failed to adopt any 
EU-wide policy with regards to labour migration at the ‘completion’ of the 
Tampere program, the Commission has been actively engaged in 
generating interest in this area.17 For instance, in January 2005, the 
Commission launched a public debate on an EU approach to managing 
economic migration (European Commission 2005b). This was followed in 
December 2005 by a Commission communication on a ‘policy plan on 
legal migration’, which advocated a strategy based on responses to the 
‘green paper’ (European Commission 2005a). In this communication, the 
Commission outlined five new legislative measures on labour migration: a 
general framework directive18 setting out a ‘single application for a joint 
permit’ and the rights for migrants legally employed within the EU but 
who had not acquired long-term residence (scheduled to be ready in 2007); 
four Council directives on the conditions of entry and residence of highly 
skilled workers (i.e. the ‘Blue Card’ initiative presented in October 2007), 
seasonal workers (2008), intra-corporate transferees (2009), and 
remunerated trainees (2009). In 2006, the nexus between migration and 
development reached the top of the European agenda (European 
Commission 2006). Here, the so-called ‘global approach to migration’ was 
debated by the EU member states with regards to the eradication of the 
‘root causes’ behind involuntary migration (see Chou 2006). Continuing, 
in 2007 the Commission examined the possibility of introducing ‘circular 
migration’, which would allow nationals of third countries to legally enter 
and reside in the EU for a pre-determined period, through ‘mobility 
partnerships’ between certain member states and some third countries 
(Chou 2008; European Commission 2007a; 2007b). At the time of writing, 
the prospects for implementing the three-pronged strategy advocated in 

                                                           
17 The member states endorsed the successor to the Tampere agenda – the Hague 
programme – in November 2004 without much fanfare. It will remain operational 
until 2010 (see Council Document 2004b). 
18 Commission officials tasked to prepare the directives indicated that it was 
unlikely that the EU member states would endorse the framework directive 
(interview conducted on 30 March 2006, Brussels, Belgium). Whilst the EU has in 
place two Council directives setting out a ‘general framework for equal treatment 
in employment and occupation’ (Council Document 2000b) and stipulating the 
‘principle of equal treatment between persons irrespective of racial or ethnic 
origin’ (Council Document 2000a), these two directives were careful in noting that 
their legal effects were not applicable to migrants with regards to their entry, 
residence, and access to employment and occupation. Thus, the framework 
directive essentially tried to achieve what the failed Council directive concerning 
labour migration sought to do; it would be applicable to the four specific directives 
that follow.  
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this chapter are not promising. For instance, in November 2008, the UK 
tabled a proposal in the Council to curtail access to free movement for 
persons who have been found to ‘abuse’ and ‘misuse’ the rights (Council 
Document 2008a; 2008b). The British proposal aims to reverse the ruling 
of Metock in which the ECJ opined that the family members of EU 
citizens who are third country nationals need not be legally resident in the 
Union to access family reunion rights (such as mobility) enshrined in 
Community law (see OJ C 236/4 2008). If enforced, the British initiative 
will introduce another category of ‘persons’ who would fall under the end-
point of ‘no free movement’. To conclude, it is worth recalling that the EU 
heads of state and government endorsed the ‘European Pact on 
Immigration and Asylum’ at its meeting in 15 October 2008. At the heart 
of the Immigration Pact is the so-called ‘ten common principles’ proposed 
by the Commission and the first principle declared that the EU would 
establish ‘clear rules and a level playing field’ (European Commission 
2008). For migrants continuously and explicitly excluded from exercising 
mobility within the Union, this would indeed be a welcome objective and 
should be the way forward.  
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